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Can contract terms still be upheld despite invalid
agreement?

By Sonia de Vfies and Terrick McCallum 20 Nov2017

The Constitutional Court this week handed down judgment in a matter that will be of interest to parties who contract with
state-owned companies. On 27 September 2006, the State Information Technology Agency SOC Ltd ("SITA") entered into
an agreement with Gijima Holdings (Pty) Ltd ("Gijima") in terms of which Gijima would provide information technology
services ("IT services") to the South African Police Services ("SAPS agreement”).
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Pursuant to a dispute between the parties in relation to the SAPS agreement, the parties entered into a settlement
agreement on 6 February 2012 in terms of which Gijima would render IT services to the Department of Defence (DoD
agreement).

Gijima raised its concerns about the validity of the DoD agreement with SITA, but on more than one occasion SITA assured
Gijima that the DoD agreement complied with its procurement processes. Gijima accordingly rendered IT services to the
Department of Defence in terms of the DoD Agreement.

The DoD agreement was extended several times, but a payment dispute ultimately arose between the parties. This dispute
went to arbitration. During the course of the arbitration, SITA pleaded that the DoD agreement was concluded in
contravention of Section 217 of the Constitution of the Republic of South Africa. The arbitrator ruled that he did not have
jurisdiction to determine this constitutional issue.
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A subsequent application to the Pretoria High Court was brought by SITA to, inter alia, declare the DoD agreement
constitutionally invalid.

In response, Gijima argued that the decision to award the DoD agreement to it constituted administrative action in terms of
the Promotion of Administrative Justice Act, 3 of 2000 ("PAJA") and should SITA have wished to review its own decision in
awarding the DoD agreement, it should have done so in strict compliance with PAJA, including Section 7, which affords a

party 180 days in which to launch review proceedings.

It was SITA's contention that PAJA did not apply to organs of state wishing to review their own internal decisions.
The High Court dismissed SITA's application agreeing with Gijima.

On appeal to the Supreme Court of Appeal, Gijima's claim was again dismissed on the basis that PAJA applied and SITA
had not shown any good cause for launching its application outside of the time period prescribed in section 7 of PAJA with
no explanation as to the cause and extent of the delay (some 22 months).

On appeal to the Constitutional Court, it was held that:

¢ PAJA does not apply to an organ of state seeking to review its own decision. An organ of state must instead do so
under the principle of legality as:

o an organ of state seeking to review its own decision cannot be a beneficiary of the rights afforded under Section
33 of the Constitution (being the right to administrative action that is lawful, reasonable and procedurally fair) as
Section 33 of the Constitution creates the right to just administrative action to be enjoyed by private persons
only, and that the State is the bearer of obligations under that section.

¢ the DoD agreement is constitutionally invalid as it did not comply with section 217 of the Constitution;

e SITA's delay of nearly 22 months before approaching the High Court to review the decision to award Gijima with the
DoD agreement was inordinate and as a result there was no basis for the Constitutional Court to exercise a discretion
to overlook the delay;

¢ despite the finding that the DoD agreement was constitutionally invalid, it was in the interests of justice and equity for
SITA to not benefit from having given Gijima false assurances regarding the validity of the DoD agreement and from
its own undue delay in instituting proceedings. The declaration of constitutional invalidity of the DoD agreement did
not have the effect of divesting Gijima of any rights to which, but for the declaration of invalidity, it would have been
entitled.

Ultimately, it was the consideration of justice and equity that resulted in the Constitutional Court finding that despite the DoD
agreement being constitutionally invalid, Gijima ought not to be divested of its accrued rights under the DoD agreement.

Baker McKenzie Johannesburg acted on behalf of Gijima Holdings.
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