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SA's laws protecting women in the workplace

In South Africa, there are several laws ensuring the protection of women in the workplace. The Constitution of the Republic
of South Africa confirms, “Everyone is equal before the law and has the right to equal protection and benefit of the law.”
Employment legislation has been enacted in order to give effect to the Constitution and to protect all employees, including
women in the workplace.
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Key laws

¢ Protection against dismissal - in terms of the Labour Relations Act, a dismissal is automatically unfair if the
employee is dismissed because of her pregnancy, intended pregnancy or a reason related to her pregnancy. A
dismissal that is found to be automatically unfair can attract an order of reinstatement or compensation up to 24
months’ salary.

¢ Protection against unfair discrimination - the Employment Equity Act (EEA) protects employees from unfair
discrimination on listed grounds which include gender, sex, pregnancy, marital status, family responsibility or on any
other arbitrary grounds.
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¢ Equal pay protection — the EEA was recently amended to introduce the equal pay for work of equal value principle
(equal pay principle). In terms of the amendment, a difference in terms and conditions of employment between
employees of the same employer performing the same or substantially the same work or work of equal value that is
based directly or indirectly on any one or more of the listed grounds or on any other arbitrary ground, is unfair
discrimination. A Code of Good Practice on equal pay for work of equal value states that the equal pay principle
“addresses a specific aspect of workplace discrimination and the undervaluing of work on the basis of a listed or any
other arbitrary ground...” As stated above, the listed grounds include gender and sex.

¢ Maternity leave protection — in terms of the Basic Conditions of Employment Act (BCEA), an employee has a right
to at least four consecutive months’ unpaid maternity leave. The Unemployment Insurance Act provides for payment of
maternity benefits.

¢ Protection before and after birth - the BCEA also provides protection to employees before and after the birth of a
child. In terms of s26(1) of the BCEA, “no employer may require or permit a pregnant employee or an employee who
is nursing her child to perform work that is hazardous to her health or the health of her child.” A Code of Good
Practice on the protection of employees during pregnancy and after the birth of child has been issued in terms of the
BCEA. The Code recognises that many women return to work while breast-feeding and provides guidelines for
employers. It guides employers on how to assess and control risks to the health and safety of pregnant and breast-
feeding employees and provides a non-exhaustive list of hazards to pregnant and breast-feeding employees
recommending steps to control or prevent those risks.

¢ Family responsibility leave - subject to certain requirements, s27 of the BCEA grants employees three days paid
leave which an employee can take when the employee’s child is born or sick, or on the death of the employee’s child,

adopted child, spouse, life partner, parent, sibling or grandchild.

South African legislation has progressed in order ensure the protection and advancement of women in the workplace. Non-
compliance with the legislation could lead to severe penalties being imposed or compensation being awarded.
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